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M/s Cadila Healthcare Ltd.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of.India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. O
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In case of rebate of. duty of excise on goéds exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outéidé India export to Nepal o_,.r Bhutan, without payment of
duty. ' .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeais) Rules, 2001 within 3 months from the date on which
the crder sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fes as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0—20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal). Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / dernand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draftin -
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. S '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the .one appeal to the

Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjotjrnment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penaity confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include: |
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
@iy ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In vieW of abdve, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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ORDER—IN-APPEAL

M/s Cadlla Healthcale ltd Survey No. 417-419, 420, Sarkhej-Bavla hlghway,
Village: Mo:aiya Taluka: Scmand District: Ahmedabad - 382 210 (hereinafter referred
to as ‘'the appellant’) has filed four appeals that are considered together ln the instant
order. In the matter of all the four appeals, the Rebate clalms filed by the appe!lant were
sanctioned by the Assistant Commissioner, Central Excise, Division-1V, Ahmedabad-I
(heremaﬁer ‘the adjudicating authority’), who has ordered appropriatlon from the

amounts of rebate dlaims sanctioned towards recoveries outstandlng agalnst the

appellant. The details are as follows:

Sl.No. | O.1.0. No. and Date Rebate Amount appropriated
claim from sanctioned amount
amount -

- sanctioned .
1. | 0.1.0.No.3082to3098/REBATE/2017 ¥30,80,450/- %30,80,450/-
Dated 30/08/2017 (appropriated towards interest
liability)
2. | 0.1.0.No.3445t03448/REBATE/2017 | 3,33,289/- %1,50,921/-
Dated 27/09/2017 (appropriated towards interest
liability)
3. | 0.1.0.No.2912t02945/REBATE/2017 | %63,38,117/- 341,39,212/-
Dated 24/08/2017 ' (appropriated towards duty
s amount arising out of
L 0.1.0s.Nos. 14/Commr/2008
K dated 31/03/2008
and16/Commr/2008 dated
31/07/2008 :
4. | 0..0.No.3372/REBATE/2017 318,70,856/- $18,70,856/-
Dated 18/09/2017 " (appropriated against interest
liability)
2. The appellant has preferred four appeals in the instant case challenging the

appropriation of sanctioned rebate claims towards outstanding recoveries mainly on the
grounds that the recovery pertains to the disputed matter of CENVAT credit of Service
Tax paid on Commission Agent that was pending decision with Hon'ble Supreme Court
of India. The appellant has also contended that the subsequent amendment of Rule 2())
of the Cenvat Credit Rules, 2004 (CCR, 2004) is retrospective in nature making
CENVAT credit on Commission Agent service admissible. The appellant has also
argued that prior to the judgment of Hon’ble Gujarat High Court in its own case, Hon'ble
Punjab & Haryana High Court in the case of CCE, Ludhiana vs Ambika Overseas —
2012 (25) STR 348 (P&H) had allowed CENVAT credit of Service Tax paid on
commission Agent Service holding it as sales promotion service. The appellant has
pleaded that under such fact and circumstances, the adjudicating authority had erred in
appropriating the sanctioned rebate claim amounts towards outstanding_ recoveries

against the appellant.
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3. Personal hearing in the matter of all the appeals was held on 31/01/2018 that

- was attended on behalf of the appellant by Shri Vaibhav Vahia, Senior Executive, who

reiterated the grounds of appeal and submitted copies of various case laws.

4, Having gone through the impugned orders and the grounds of appeal, | find it
pertinent to put on record that the respective orders out of which the outstanding
recoveries in connection to which the impugned appropriation of sanctioned rebate
claims have been made by the adjudicating authority are not contested in the instant
appeals. As regards the claim of the appellant that the disputed issue is pending before
Hon’ble Supreme Court, | find that the appellant has not claimed that there was any
Stay order restricting the said recoveries either by Hon'ble Supreme Court or any other
Court / Tribunal. On the other hand in the impugned orders it has been clearly brought
out that as per the directions in Board Circular No.1035/23/2016-CX dated 04/07/2016,
recovery proceedings are to be initiated after a period of 60 days from any order
provided that there was no Stay order in force. The adjudicating authority has
proceeded with the appropriation stating that there was no Stay order in force. This fact
remains undisputed and hence the challenge to the appropriation of amounts

sanctioned as rebate claims is not sustainable. | find no ground to interfere with any of

the impugned orders. The appeals are rejected.
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All the four appeals stand disposed of in the above terms. 3 mg/
(3HT )
3T (3dIew-¢)
Date: 2}/ 0212018
Atte
(K. P.

Superintendent (Appeals-l)
Central Excise, Ahmedabad.

By R.P.A.D.
To
M/s Cadila Healthcare Ltd.,
Survey No. 417-419, 420,
Sarkhej-Bavla, Highway,
Village: Moraiya, Taluka:Sanand,
Ahmedabad — 382 210.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.

2. The Commissioner of C.G.S.T., Ahmedabad-1l.

3. The Additional Commissioner, C.G.S.T. (System), Ahmedabad-il.
4. The Deputy Commissioner, C.G.S.T., Division: IV, Ahmedabad.

» Guard File.
6. P.A.
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