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cfi ~~ (File No.): V2(30)51,52,53 &57 /North/App ls/ 2017-18
~ 3l1frc;r Jrra'~f -ms;m (Order-In-Appeal No.): AHM-EXCUS-002-APP- 355 to 358-17-18

feeria (Date): 27-Feb-2018 5rta RR art (Date of issue):

6fr 3mr gin, 3rg (3r@-II) arrUfa#73727
Passed by Shri Uma Shanker, Commissioner (Appeals)

wr 31rzgce, ks&tzr 5=ua grca, (@is-Iv), 31nar4I 3l, 31IgIazl arr 5rt
ape 3er ifaint 4fsa

Arising out of Order-In-Original No (i) 3445 to 3448/REBATE/2017 Dated: 27/09/2017 (ii)
3089 to 3098/REBATE/2017 Dated: 30/08/2017 (iii) 2912 to 2945/REBATE/2017
Dated: 24/08/2017 & (iv) 3372/REBATE/2017 Dated: 18/09/2017

issued by: Assistant Commissioner Central Excise (Div-IV), AhmedabadNorth

tf Jl41~cfic'l~/l,lklclleJ cfif cfl(ff ™ t@T (Name & Address of the Appellant/Respondent)

Mis Cadila Healthcare Ltd.

ail rf z 3r41 .3-JR."Qf t)-~ 3fe:!a:rcT cn{ill i ill a sr 32r h ufa rnfenfa #At
4lg aTa 3f@alt as 3rcfr"R m 1¥Ria=ruT~~ cfj{ "fl"cnof i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

m«r mcnR" <ITTgertrur 31raar :
Revision application to Government of India:

(I) (en) (a) ks#tr 35eura er«cans 3rf@fer 1994 #r err 3-@cf flt aart ag a,ra:rc;rr ha WJTiP mu
en)- 3Q"-'1TIU cy rearurn 3irir gr)arr 3nlaa 37ft +fa, 2a mcnR, fcIB ~.~
fcrawr,aft #ifs, tar tu Jraa, in mi,a fee4r-110o1 at RR ca afee ]

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zff@ m #6 zif h ma cR" a6f ~ chFF© lei! t)- fc!ml"~ m ~ chl{@.-1 cR" m fc!ml"
sisra artsisra iim sara gr art <R",m fc!ml"~ m a:isR ii a? az fa@tarr
ii zn fair isrwm ii zt m t uf@nm h air g& l

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(a) rad arg fhft ; zu q2aPuffm R TT HT ci, fcffemfur if ffl1T grcra ma u qTa

rca a; faa "Gil" '.lTim # are fa#t rz ur rr if f.mtlmr % I

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. "

(«) zuf yea ar 4am fa5g f@aas na u qer at) Rafa Rant ·a re st

(c) In case of goods exported outside India export to Nepal or Bhutan, wahout payment of
duty. .

aifr nraa at sazcgr bf ui sq@t 3Re mrr at nu{ & sit?arr uit <a rrr vi
fru aR rga, rfta # ITTxf 'Cl1ffif cIT \7l=f<T "CR" m <TR if fcrm -~ (-;:f.2) 1998 tl'RT 109 'ITTxT
fgaa fi Tfq 'ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

k4tr snra zcas (srft) Rua8i, 2oo1 a Rm s # ziafa RRfe qua in .zg-a # at uRai ,
)fa srr?gr a iR arr )fa fl#a ft l=fffi cJ5 sf)a gG-revi sfta om?gr #6t Gl"-Gl" mwlT cJ5 W2:f
6fra amaaa fu ural1# rr arar s. qr arff 3'iwm tl'RT 35-~ if ~Tffur tt'r cJ5 'T@R
aa rr €r-6 area pt m'ff '!fr 6F1T ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfclw,:r raeaa # er ui viaa '(!cj) cWJf ffl m~ cp1'f "ITT cTT ffl 200/- i:ffR:r 'T@R c#r 'GIW
3tR "isfITT ~ w,:r '(!cj) cWJf \'l ~m m 1 ooo1- c#r m :rmR c#r 'GIW 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zyca, #tr snzr yea vi hara 3flair urn@au #a fa 3Jltrc;r :
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

() a4tuulryc 3Tf@)Rm, 1944 #t qr 35-4)/35-z # sin«fa-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(6) saffa 4Rb 2 («) a i a+lg 3ar srarat at r4ta, s7flat a mr v#a zyc, a€ta
nrar ea y iara 3r4l#tr zmrznf@raw (frez) st ufa &1#tr 9fear, 3sarar i 3it-2o, q
#ea slfua mqrrs, aft,3Iarar-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed_ under Rule 6 . of Central Excise(Appeal) .. Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

·• Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ de_rnand '/ refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate pl!blic sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(4)

(3) zuf? ga ams i { pa or#sii ar mgr sr & r@ta pea silr a fr hr r rr sqja
isr fcnm Gt aifeg gr au ta gy ft fa far rat com xl ffl cfi ~ 'lf~~ ~
z,ruff@far agi 34la at ahaal nt ya 3mraa fhaur uar &[
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the .one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

rzrcizu ye 3fer~ram 197o qmr vigil@er #t~-1 cfi 3Rl1TTf mtfur ~~~~<IT
ni mer zqenf,f fufu ,if@ranta an2 a r@ta at a JR u .~.6.50 trfr cpl .-llllllC'lll ~

ea Grer a1Reg I

0-
(5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za ail via@r mcii at Rjarwa cf@ f.n:rTT c#r 3TR 'BT znr anaffa fhzu utar &#lye,
a4hrsir yen vi vars a4ltu mznrf@raw (aruff@4f@er) fr, 1982 if frrlmr t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «fin zrca, #tu nra zca vi arm 3r9tr urn@raw (frez), a sf sr4lat mre a
aacer miar (Demand) gd is (Penalty) cJ,f 10% qa smr aar 31fartk 1if, 3rf@rsa qa 5a 10

cfiU$~ t !(Section 35 F bf the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994) '

ac4tar3sen gra3itarah3iaia, nf@a@ta "~cfi'ra:riar"(Duty Demanded)-
. .:,

(i) (section)&is 1Da agar faff zrf@r;
(ii) fi;lmdi(>@~~#rfr;
(ii) herdtee frnitasr 6 4sasrrfr.

> rzqasifaar4' iisg4 smrtacer#, a4tr' anRr aw #fa raarfr·rare&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall° include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

rs 3rr2er a 4fa arhl qf@raw #mar si areas srzrar arcs z avg faafa ztair fas av ere<s h
10% 3n@laf tR" it srzi aaa zvz faarfa @t as c;-os t- 10% 3n@laf tR" cJ?r ~ ~ ~I
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."
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ORDE.R-IN-APPEAL ·

MIs Cadila Healthcare Ltd., Survey No. 417-419, 420, Sarkhej-Bavla highway,
. .

Village: Moraiya, Taluka: Sanand, District: Ahmedabad - 382 210 (hereinafter referred

to as 'the appellant') has filed four appeals that are considered together in the instant

order. In the matter of all the four appeals, the Rebate claims fifed by the appellant were

sanctioned by the Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-Il

(hereinafter 'the adjudicating authority'), who has ordered appropriation from the

amounts of rebate tlaims sanctioned towards recoveries outstanding against the

appellant. The details are as follows:

SI.No. 0.1.0. No. and Date Rebate Amount appropriated
claim from sanctioned amount
amount

[, sanctioned
, 1. O.I.O.No.3089to3098/REBATE/2017 30,80,450/ 30,80,450/

Dated 30/08/2017 (appropriated towards interest
liability)

2. O.I.O.No.3445to3448/REBATE/2017 3,33,289/ 1,50,921/
Dated 27/09/2017 (appropriated towards interest

liability)

3. O.I.O.No.2912to2945/REBATE/2017 63,38,1177 41,39,212/
Dated 24/08/2017 (appropriated towards duty

amount arising out of

'
O.1.Os.Nos. 14/Commr/2008

4 dated 31/03/2008
and16/Commr/2008 dated
31/07/2008

4. O.I.O.No.3372/REBATE/2017 18,70,856/ 18,70,856/
Dated 18/09/2017 (appropriated against interest

liability)

2. The appellant has preferred four appeals in the instant case challenging the

appropriation of sanctioned rebate claims towards outstanding recoveries mainly on the

grounds that the recovery pertains to the disputed matter of CENVAT credit of Service

Tax paid on Commission Agent that was pending decision with Hon'ble Supreme Court
of India. The appellant has also contended that the subsequent amendment of Rule 2(1)

of the Cenvat Credit Rules, 2004 (CCR, 2004) is retrospective in nature making

CENVAT credit on Commission Agent service admissible. The appellant has also

argued that prior to the judgment of Hon'ble Gujarat High Court in its own case, Hon'ble

Punjab & Haryana High Court in the case of CCE, Ludhiana vs Ambika Overseas 
2012 (25) STR 348 (P&H) had allowed CENVAT credit of Service Tax paid on

commission Agent Service holding it as sales promotion service. The appellant has

pleaded that under such fact and circumstances, the adjudicating authority had erred in

appropriating the sanctioned rebate claim amounts towards outstanding recoveries

against the appellant.

D
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3. Personal hearing in the matter of all the appeals was held on 31/01/2018 that

was attended on behalf of the appellant by Shri Vaibhav Vahia, Senior Executive, who

reiterated the grounds of appeal and submitted copies of various case laws.

4. Having gone through the impugned orders and the grounds of appeal, I find it

pertinent to put on record that the respective orders out of which the outstanding

recoveries in connection to which the impugned appropriation of sanctioned rebate

claims have been made by the adjudicating authority are not contested in the instant

appeals. As regards the claim of the appellant that the disputed issue is pending before

Hon'ble Supreme Court, I find that the appellant has not claimed that there was any

Stay order restricting the said recoveries either by Hon'ble Supreme Court or any other

Court I Tribunal. On the other hand in the impugned orders it has been clearly brought

out that as per the directions in Board Circular No.1035/23/2016-CX dated 04/07/2016,

recovery proceedings are to be initiated after a period of 60 days . from any order

provided that there was no Stay order in force. The adjudicating authority has

proceeded with the appropriation stating that there was no Stay order in force. This fact

remains undisputed and hence the challenge to the appropriation of amounts

sanctioned as rebate claims is not sustainable. I find no ground to interfere with any of

the impugned orders. The appeals are rejected.

5. ari 3r4aist RRqzrl 34)#a a)ha fan mar el
All the four appeals stand disposed of in the above terms. @?

(3111' ~fcfR')

3r4arr (3r4le-)
Date: 2.1' / 02--/ 2018
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Ats
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

ByR.P.A.D.

To
Mis Cadila Healthcare Ltd.,
Survey No. 417-419, 420,
Sarkhej-Bavla, Highway,
Village: Moraiya, Taluka:Sanand,
Ahmedabad - 382 210.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad-11. ) Ah d b d II
3. The Additional Commissioner, C.G.S.T. (Systemv, Ahmedabad- ·
4. The Deputy Commissioner, C.G.S.T., Division: I , me a a .✓' Guard File.
6. P.A.




